
RESOLUTION NO. 2007-002

A RESOLUTION AUTHORIZING THE MAYOR TO EXECUTE A CIVIC
TRUST FUND ESCROW AGREEMENT WITH PItA PROPERTIES, LLC.

WHEREAS, theCity Council of theCity ofAnkeny,Iowa, adoptedResolution2005-410,
datedSeptember6, 2005,authorizingtheMayorto executeanUrbanRenewalDevelopment
Agreementwith DRA Properties,LLC, that outlinescertaintermsandconditionsfor the
developmentof thePrairieTrail Project; and

WHEREAS,theCity of AnkenyandDRA Propertiesdesiresto furthermemorializehow
thoseportionsof theDevelopmentAgreementpertainingto the CIVC TrustFundcreated
thereinshallbeenabled,madeoperativeandmanagedby athird partyin a segregated
account.

NOW, THEREFORE, BE IT RESOLVED thattheCity Councilof theCity ofAnkeny,
Iowa, herebyapprovesthetermsoutlinedin theCivc TrustFundEscrowAgreementand
authorizestheMayorto executesaidAgreement.

DATED at Ankeny,Iowa, this2” dayof January,2007.

StevenD. VanOort,Mayor

ATES

PamelaDeMouth,City Clerk



CIVIC TRUST FUND ESCROW AGREEMENT

This AGREEMENT(“Agreement”) is madeandenteredinto, to beeffectiveasof
January2, 2007,by and betweentheCity ofAnkeny, Iowa,an Iowamunicipality
(“City”) andDRA PropertiesLLC, anIowalimited liability company(“DRA”).

WITNES SETH:

WHEREAS,Article 2 of theUrbanRenewalDevelopmentAgreement,whichwas
recordedon August20,2005,in Book 11295,Page709 (“DevelopmentAgreement”)
establisheda CIVIC TrustFund;and

WHEREAS,thepurposeandintent of this documentis to furthermemorialize
how thoseportionsoftheDevelopmentAgreementpertainingto theCIVIC TrustFund
createdthereinshall beenabled,madeoperativeandmanagedby athird party in a
segregatedaccount;

WHEREAS,thepartiesdesirethefundsto beheld in escrowby athird party
EscrowAgentto be administeredin accordancewith theDevelopmentAgreement.

NOW, THEREFORE,for andin considerationof theDevelopmentAgreement,
themutualpromisesand covenantshereincontained,andothergoodandvaluable
consideration,thereceiptandsufficiencyof whichareherebyacknowledged,theparties
agreeasfollows:

1. Definitions. Thefollowing termsusedin this Agreementshallhavethemeanings
setforth below in this Section. Any termusedin thisAgreementandnot definedshall
havethemeaninggiven to thattermin theDevelopmentAgreement.

(a) “DepositRequest”meanstheCity’s written requeststo DRA in theform
attachedto thisAgreementasExhibit “B” forthe depositof moneyinto the Fund
pursuantto theDevelopmentAgreementand Section4 hereof;which requestsshallnot
bemademoreoftenthanonceeverythirty (30)daysduringthetermof thisAgreement.

(b) “DisbursementRequest”meanstheCity’s written requeststo Escrow
Agent in theform attachedto this AgreementasExhibit “C” for thedisbursementof
moneyfrom theFundpursuantto theDevelopmentAgreementandSection3 hereof.

(c) “Fund” meansthe CIVIC TrustFundestablishedby theDevelopment
Agreementwhich pursuantto this Agreementshallbeadministeredby EscrowAgent.

(d) “Improvements”meanstheessentialinfrastructureexpensesincurredwith
respectto thePropertyidentifiedon Exhibit “A” asattachedto thisAgreement,which
expensestriggerDRA’s obligationto makedepositsinto theFundpursuantto the
DevelopmentAgreement.



(e) “Property” meanstheLandasidentifiedin theDevelopmentAgreement.

(f) “EscrowAgent” shallmeanValleyBank.

2. Fund.

(a) Acknowledgment.TheCity acknowledgesthatDRA hasmadeaninitial
depositinto theFundin theamountof OneMillion Dollars [$ 1,000,000],which amount
wasdepositeddirectlywith theCity (the“Initial Deposit”),andwhich sumrepresentsthe
premiumportion(25%)of DRA’s depositioninto theFundfor the initial FourMillion
Dollars ($ 4,000,000)ofImprovementsto becompletedby the City in accordancewith
theformulaestablishedby theDevelopmentAgreement.DRA shallreceivecreditin the
amountoftheInitial Deposittowardits contributionsto theFundrequiredby the
DevelopmentAgreement.

(b) TheCity andDRA agreethat, with theexceptionof the Initial Deposit,all
moneysdepositedinto theFundshallbe heldby EscrowAgentin an interestbearing
accountadministeredby EscrowAgent’sbranchlocatedat210 NEDelawareAvenue,
Aiteny, Iowa. Any interestearnedon suchmoneysshallbeaddedto theprincipal
balanceof theFundanddisbursedin accordancewith theprovisionsofthis Agreement
andtheDevelopmentAgreement

(b) Use. TheFundshall,exceptasotherwisestatedin this Agreement,be
usedonly for thepurposessetout in theDevelopmentAgreement.

3. DisbursementRequest.EscrowAgentshallmakedisbursementsfrom theFund
uponthe City’s submissionof andin accordancewith aDisbursementRequestin the
form attachedto this AgreementasExhibit “B” signedby boththeCity andDRA. The
City mayelectto pay any portionof themoneyin theFundto partiesotherthantheCity,
which shallbe reflectedon theapplicableDisbursementRequestsignedby boththe City
andDRA.

4. Deposits. DRA shalldepositinto theFundsuchfunds asneededto complete
disbursementsto theCity in accordancewith properlycompletedDepositRequestsandin
compliancewith andup to themaximumamountsetout in the DevelopmentAgreement.
DRA shalleitherdeposittherequestedamountinto theFundor deliverits objectionto
suchDepositRequestwithin fifteen (15) working daysafterthepresentationof such
DepositRequest.DRA shall objectto aDepositRequestonly on the groundsthat it has
completelyfulfilled its obligationto makedepositsinto theFundpursuantto the
DevelopmentAgreement,or thataDepositRequesthasnotbeencorrectlyor completely
presented.

5. Improvements.TheCity covenantsandagreeswith DRA asfollows:



(a) Commencementof Work. TheCity shallnotcommenceor performwork
of anykind uponthePropertyordeliverorhavedeliveredanymaterialsor equipmentto
or uponthePropertyexceptasmutuallyagreeduponby thepartiesto completethe
Improvements.

(b) Construction. TheCity will useits bestefforts to commenceandcomplete
theImprovementsin compliancewith thescheduleagreeduponbetweentheCity and
DRA.

(c) Changesin Scheduleof Work. Any departuresfrom or alterationsto the
scheduleshallbeagreeduponbetweentheCity andDRA.

6. Lien Protection.TheCity shallpromptlypayor causeto bepaid,whendue,all
costs,chargesandexpensesincurredin connectionwith theconstructionandcompletion
ofthe ImprovementsandshallkeepthePropertyfreeandclearofany andall liens.

7. Useof Fund. TheCity will acceptdisbursementsfrom theFundin accordance
with theprovisionsofthis Agreementandwill use,or causeto beused,eachsuch
disbursementin accordancewith theDevelopmentAgreement.

8. ConditionsPrecedent.EscrowAgentshallnotbeobligatedto makeany
disbursementfrom theFundto or forthebenefitof theCity unlessatthetime of each
DisbursementRequestall of thefollowing conditionsprevail:

(a) NoDefault. Thereshallexistno condition,eventor actthat would
constituteadefault(with or without noticeand/orlapseof time) underthisAgreementor
theDevelopmentAgreement.

(b) FundsReceived. EscrowAgenthasreceivedadepositfrom DRA
sufficientto makedisbursement.

9. Termination. This Agreementshall terminateuponthecompletefulfillment of
DRA’s obligationto makedepositsinto theFundpursuantto theDevelopment
Agreementandthefull disbursementby EscrowAgentof theFund,including interest.

10. NoAmendment.Nothingcontainedin thisAgreementshallbe construedto
amend,modify, alter,changeorsupersedethetermsandprovisionsoftheDevelopment
Agreementand,if thereshallexistaconflict betweenthetermsandprovisionsofthis
Agreementandthoseof theDevelopmentAgreement,thenthetermsandprovisionsof
theDevelopmentAgreementshallcontrol.

11. Choiceof Law. This Agreementshallbeconstruedandenforcedin accordance
with thelaws of Iowa.
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12. SuccessorsandAssigns. Thetermsusedto designateany ofthepartiesherein
shall bedeemedto includetheheirs,legal representatives,successorsandassignsof such
parties. DRA maynot assignits rights, interests,or obligationsunderthisAgreement
without first obtainingtheCity’s prior written consent.

13. Attorneys’ Fees. In theeventthat any partyshallengagetheservicesofan
attorneyat law to enforcetheprovisionsofthisAgreement,theprevailingpartyshallpay
all costsof suchenforcement,including any reasonableattorneys’feesandcostsactually
incurred.

14. No Agencyor Partnership.Nothingcontainedin this Agreementshallconstitute
theCity asajoint venturer,partneror agentof DRA, or rendertheCity liable for any
debts,obligations,acts,omissions,representationsor contractsof DRA.

15. Counterparts.This Agreementmaybeexecutedin multiple counterparts,eachof
which shall constitutean original documentandall ofwhich togethershallconstituteone
agreement.

16. ReconciliationandAccounting.BeginningJanuary,2007,a designated
representativefrom theCity andDRA shallmeetnot lessthaneverythreemonthsfor the
purposeofreconciliationandaccountingofcontributionsand/orwithdrawalfrom the
CIVIC Fund.A writtenmemorandumof agreementregardingtheirreconciliationshall be
preparedwithin three[3] daysof eachmeetinganddistributedto theCity Managerand
DRA’s Manager.Any disagreementordisputebetweenthepartiesasto whatdoesor
doesnot qualify asanappropriatedepositor disbursementshallbe submittedto Jeffrey
A. Boehlertwhowill makeanindependentdeterminationandwhosedecisionshallbe
final andbindingon theparties.

17. StipulatedCreditsto Fund. For aperiodof five [5] yearsor until thepartieshave
otherwisefulfilled their respectivecontributionsto theprojectpertheDevelopment
Agreement,theCity andDRA agreethat

(a) theCity shallbe entitled to disbursementof an amountequalto the sumof
FourHundredThousanddollars($400,000)per year;and

(b) DRA shallbe entitled to credit againstits requireddepositsinto theFundan
amountequalto thesumof Five HundredThousanddollars($500,000)peryear;

eachfor reasonableandnecessaryexpenses,feesor otherdisbursementsrelatedto the
PrairieTrail Project.

18. City’s ability to borrowfrom Fund. Thepartiesagreethat theCity may,as
allowedby Iowa law for municipal inter-fundloans,borrowavailablefundsfrom the
Fundfor usesoutsidethePrairieTrail Projectasanticipatedandallowedby the
DevelopmentAgreement.All inter-fundloansfrom theFundshallbereimbursedto the
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CIVIC TrustFundwith interestat arateagreeduponbetweenthe partiesatthetime of
the loan.

19. FutureContributionsor Extensionof Civic Agreement. The Development
Agreementprovidesthepartiesmay,butarenotobligatedto, extendthetermsand
conditionsoftheCivic Fundin excessof thestatedlimits in theDevelopment
Agreement.Thepartiesreiteratetheiragreementto work cooperativelyand
collaborativelyin thefutureforthemutual benefitof theresidentsofAnkenyandthe
partiesherein.Shouldthecircumstanceswarrant,andthepartiesagreein writing, the
Civic TrustFundmaybe increasedto largeramountsin proportionto apremium
formula,if any, to be agreeduponbetweentheparties.

ATTACHED EXHIBITS. Thefollowing Exhibits areattachedto this
Agreement:

XI Exhibit A Improvements

XI Exhibit B DisbursementRequest

Xi Exhibit C DepositRequest

IN WITNESSWHEREOF,theundersignedhaveexecutedthis Agreementasof
theday andyearfirst abovewritten.

~ttest: /7 ,,

3y:____________

City of Ankeny,Iowa

By:_______
StevenD. VanOort,Mayor

PamelaDeMouth,City Clerk

DRA PropertiesLLC

3y:____________
‘tame: TaraMeredith
fitle: Secretary,DRA PropertiesLLC

An_authorized_representative
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EXHIBIT A

Improvements

Constructionof Improvementsthatmayinclude:

• arterialstreetsystem,
• traffic controldevices,
• streetlighting fixtures,
• streetscapefeatures,
• biking/walkingtrails alongthestreetarterials,
• sidewalksandpedestrianoverpassesandunderpasses,
• watermain alongthestreetarterials,
• sanitarysewertrunk lines,
• public stormwatermanagementsystem,
• parksandopenspaces,
• Town Centerpavingandamenities,
• transit systemcorridorsanddepots,and
• public art

The above list is not intended to limit the scope of essential infrastructure
expensesDRA and the City may chooseto completewithin the PrairieTrails Projectas
contemplatedand/or agreedto by the parties in the future. City may undertakeany
essentialinfrastructureexpenseas agreedby the parties and allowed by Iowa law
whetherornot it is specificallyidentifiedin the list above.
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EXHIBIT B

DisbursementRequest

Theundersignedherebyrequestsfrom ValleyBank (“Escrow Agent”) the
disbursementoffundsin theamountof $__________________________

(“DisbursementRequest”)from theCIVIC TrustFundestablishedpursuantto the
UrbanRenewalDevelopmentAgreementdatedJuly , 2005.

Theundersignedherebyrepresentsandwarrantsto DRA thatthe following
informationandcertificationsprovidedin connectionwith this DisbursementRequestare
trueandcorrectasofthedatehereof:

1. Purposefor whichdisbursementis requested?

2. To whom shallthedisbursementbemade?

3. Theundersignedcertifiesthatthedisbursementrequestedpursuantto this
DisbursementRequestwill be usedsolely asallowableundertheDevelopment
Agreement.

4. Thefollowing is asummaryof Disbursementsto date:

PrairieTrail Other Total
CurrentYear

Prior Year

TOTAL

5. All capitalizedtermsusedin this DisbursementRequestwithout definition shall
havethemeaningsascribedto themin theAgreement

IN WITNESSWHEREOF,theundersignedhasexecutedthis Disbursement
Requestasof thedayanddatefirst abovewritten.

City of Ankeny, Iowa:

Date: _________________________ By:

Name:________________________
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Approvedthis _____ dayof__________________________20

DRA PropertiesLLC

By

Name:
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EXHIBIT C

DepositRequest

Theundersignedherebyrequeststhat D.R.A. Properties,L.C. (“Developer”) deposit
funds in theamountof $ (“DepositRequest”)into
theCIVIC TrustFundestablishedpursuantto theUrbanRenewalDevelopment
AgreementdatedJuly , 2005 (the“DevelopmentAgreement”).

Theundersignedherebyrepresentsandwarrantsto DRA thatthe following
informationandcertificationsprovidedin connectionwith this DepositRequestaretrue
andcorrectasofthedatehereof:

1. The City hasexpendedthefollowing for theconstructionofthefollowing
essentialinfrastructureimprovementsatthePrairieTrail development:

2. TheundersignedcertifiesthattheCity haspaidall outstandinginvoicesfor such
expenditures,andthat suchexpenditureshavenot formedthebasisto any extentof any
prior DepositRequestto DRA pursuantto theDevelopmentAgreement.

3. Therequesteddepositequalsonehundredtwenty-fivepercent(125%)of such
expenditures.

4. Thefollowing is a summaryofDepositRequeststo date:

CurrentDepositRequest: ____________________

SumofPriorDepositRequests:

Total to dateof all DepositRequests: ____________________

5. All capitalizedtermsusedin this DisbursementRequestwithoutdefinition shall
havethemeaningsascribedto themin theAgreement

IN WITNESSWHEREOF,the undersignedhasexecutedthis DepositRequestas
of theday anddatefirst abovewritten.

City ofAnkeny, Iowa:

Date: _________________________ By:

Name:_______________________________

9



Approvedthis _____ day of , 20

DRA PropertiesLLC

By_____

Name:
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